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On March 10, 2023, the Legislative Chamber, the lower house of the Oliy Mazhlis, the
Parliament of Uzbekistan adopted Resolution No 3017-1V “On holding a referendum of the Republic
of Uzbekistan on the draft Constitutional Law of the Republic of Uzbekistan «On the Constitution of
the Republic of Uzbekistan»”. At the same meeting, the deputies of the Oliy Mazhlis approved the
decision to hold a constitutional referendum on April 30, 2023.

On March 13,2023, the Constitutional Court of Uzbekistan adopted a resolution on recognizing
the decision of the Legislative Chamber of the Oliy Mazhlis dated March 10, 2023 to hold a
constitutional referendum on April 30, 2023 as consistent with the Constitution of Uzbekistan.

Since, according to Art. 78 of the current Constitution of Uzbekistan in 1992, the decision to
hold a national referendum in Uzbekistan and the appointment of a date for its holding are under the
joint jurisdiction of the Legislative Chamber and the Senate, the lower and upper houses of the Oliy
Mazhlis, the issue of holding a constitutional referendum on the draft Constitutional Law “On the
Constitution of the Republic Uzbekistan was also considered in the Senate of the Oliy Mazhlis. On
March 14, 2023, the Senate at its plenary session approved the draft Constitutional Law and decided
to hold a referendum on April 30, 2023.

Although, according to Part 2 of Art. 78 of the Constitution of Uzbekistan, the adoption of
constitutional laws belongs to the joint jurisdiction of the Legislative Chamber and the Senate, there
is also an alternative procedure for amending the Constitution, provided for in Art. 127 of the
Constitution. This procedure involves the adoption of constitutional changes in a referendum. It was
this method, at the suggestion of the President of Uzbekistan Shavkat Mirziyoyev, the initiator of the
constitutional reform, that was chosen to adopt the draft Constitutional Law “On the Constitution of
the Republic of Uzbekistan™ in order to give it greater legitimacy. This method of adopting the
Constitutional Law, deliberately proposed by the President of Uzbekistan, corresponds to the
definition of the constitution as an act of the constituent power of the people.

The draft constitutional law contains a new version of the Constitution of Uzbekistan and
provides for amendments to most of the provisions of the current Constitution of Uzbekistan. The
constitutional law increases the number of articles in the Constitution of Uzbekistan from 128 to 155.
In general, 65 % of the constitutional text has undergone changes.



In the process of developing and adopting the draft Constitutional Law, the ruling subjects,
explaining the motives for their actions, declared the need to adapt the Constitution to the
requirements of the “New Uzbekistan” and strengthen the protection of human rights. They argued
that the new version of the Constitution lays the foundations of social, democratic, legal and truly
people's statehood, and it will become an important factor in improving the welfare of the population,
further increasing the level of protection of rights and interests, human dignity and liberalization of
all spheres of life, and also marks a new period in the development of the country.

To what extent does the document submitted to the referendum correspond to the officially
declared goals of the constitutional reform?

Although the draft Constitutional Law contains a number of progressive provisions related to
the improvement of the legal status of the individual, in particular, the expansion of the constitutional
catalog of rights and the consolidation of their legal guarantees, it also contains problematic
provisions that contradict the principles of “classical” constitutionalism. These provisions basically
regulate the organization of state power.

Art. 11 of the new edition of the Constitution of Uzbekistan reads: “The system of state power
of the Republic of Uzbekistan is based on the principle of separation of powers into legislative,
executive and judicial”. In Clause 6 of Art. 93 of the Constitution such a joint authority of the
Legislative Chamber and the Senate of the Oliy Mazhlis as “defining the system and powers of the
legislative, executive and judicial authorities of the Republic of Uzbekistan is mentioned. Declaring
the division of state power into legislative, executive and judicial branches is obviously incorrect. It
is advisable to consolidate the very principle of separation of state power, however, individual bodies
of state power, such as the President of Uzbekistan or the Constitutional Court of Uzbekistan, cannot
be identified with any of those listed in Art. 11 branches of government. Literal understanding of
Clause 6 of Art. 93 of the new edition of the Constitution of Uzbekistan provides that the legislative
competence of the Oliy Mazhlis does not extend to determining the constitutional and legal status of
public authorities that do not belong to the mentioned triad of authorities.

The problem is Art. 85 of the new edition of the Constitution of Uzbekistan, Part 1 of which
reads: “The Sovereign Republic of Karakalpakstan is part of the Republic of Uzbekistan”. This
constitutional provision is nothing more than a legal fiction. Only genuine states have sovereignty,
and not autonomous political entities within a unitary state. Sovereignty, having an indivisible
character, belongs only to the Uzbek state as a whole, and not to Karakalpakstan as its administrative-
territorial unit. Art. 83 of the new edition of the Constitution of Uzbekistan directly states that “The
Republic of Uzbekistan consists of regions, districts, cities, towns, villages, auls, as well as the
Republic of Karakalpakstan™.

The very essence of state sovereignty as a property (attribute) of state power lies in its
supremacy in relation to any other power within the country and its independence from any other
power outside it. Therefore, the sovereignty of Uzbekistan excludes the sovereignty of
Karakalpakstan and vice versa. State sovereignty testifies to the sovereignty of the state within its
territory. If the state of Uzbekistan owns sovereignty, no other subject can own sovereignty within its
territory. The mention in the constitutional text of the sovereignty of the Republic of Karakalpakstan
indicates the alleged parallel existence of the sovereignty of the Uzbek state as a whole and the
sovereignty of its administrative territorial component Karakalpakstan. The illusory nature of the
sovereignty of Karakalpakstan is indicated by Part 2 of Art. 85 of the new edition of the Constitution
of Uzbekistan: “The sovereignty of the Republic of Karakalpakstan is protected by the Republic of
Uzbekistan”. Karakalpakstan's lack of means to ensure its own sovereignty indicates that it cannot be
considered a sovereign state.

The absence of its own sovereignty in Karakalpakstan is evidenced by the provisions of Part 1
of Art. 22 of the new version of the Constitution of Uzbekistan saying that “the Republic of
Uzbekistan establishes a single citizenship for the entire territory of the republic”, as well as Art. 87
that “The laws of the Republic of Uzbekistan are obligatory on the territory of the Republic of
Karakalpakstan”.

Karakalpakstan's lack of real sovereignty is discordant with Karakalpakstan's own Constitution
(Art. 85 of the new edition of the Constitution of Uzbekistan). The Constitution is an act of the
constituent power of the people, which, according to Part 1 of Art. 7 of the new edition of the



Constitution of Uzbekistan, is the only source of state power. Consequently, only the people of
Uzbekistan as the collective sovereign and the subject of constituent power have the right to adopt a
constitution. This exclusive right of the people of Uzbekistan is mentioned in the final provision of
the Preamble to the Constitution of Uzbekistan.

The issue of the sovereignty of Karakalpakstan is connected with the provision of Art. 89 of the
new edition of the Constitution of Uzbekistan that “The Republic of Karakalpakstan has the right to
secede from the Republic of Uzbekistan on the basis of a general referendum of the people of
Karakalpakstan”. The cited constitutional provision obviously contradicts the provision of Art. 1 of
the new edition of the Constitution of Uzbekistan on the sovereign nature of the Uzbek state and
Part 2 of Art. 3 of the Constitution that “the state border and territory of Uzbekistan are inviolable
and indivisible”. An immanent component of the category of state sovereignty is the principle of the
territorial integrity of the state. The sovereignty of Uzbekistan extends to its entire territory and no
part of this territory can proclaim itself independent of the sovereign power of the Uzbek state. It
seems at least strange that the population of Karakalpakstan as an administrative territorial unit can
divide the territory of Uzbekistan. Even the subjects of the federation as quasi-state formations do not
have sovereignty and, as a result, are deprived of the right of secession, i.e. the right to secede from
the federal state. Such a right would be contrary to the principle of popular sovereignty and the
principle of state sovereignty. In the conditions of the real sovereignty of the Uzbek state, only the
people of Uzbekistan, who, according to Part 1 of Art. 7 of the Constitution of Uzbekistan, “is the
only source of state power”, can decide on the issue of territorial changes in Uzbekistan through its
direct expression of will at a national referendum

According to Clause 7 of Art. 93 of the new edition of the Constitution of Uzbekistan, the joint
jurisdiction of the Legislative Chamber and the Senate of the Oliy Mazhlis includes “adoption of new
state entities into the Republic of Uzbekistan and approval of decisions on their secession from the
Republic of Uzbekistan™. It is not clear how this constitutional provision relates to the provision of
Art. 89 on the right of Karakalpakstan to secede from Uzbekistan on the basis of a “general
referendum of the people of Karakalpakstan”.

In Clause 1 of Art. 93 of the new edition of the Constitution of Uzbekistan, it is determined that
“the joint jurisdiction of the Legislative Chamber and the Senate of the Oliy Mazhlis of the Republic
of Uzbekistan includes ... the adoption of the Constitution of the Republic of Uzbekistan...”.

Giving parliament the right to adopt a new constitution is unacceptable from the point of view
of the theory of popular sovereignty. According to this theory, the constitution should be adopted by
the people as the subject of constituent power. The primary constituent power of the people, embodied
in acts of constitutional significance, determines the principles of organization and functioning of the
authorities established by it. From this point of view, the constituent power is a direct expression of
the people's will, while the activities of the relevant state bodies can be considered an indirect form
of realization of the constituent power of the people. This explains, in particular, why acts that are the
result of the rule-making activity of “established” authorities have less legal force than acts of the
constituent power of the people.

The well-established understanding of the phenomenon of the constituent power of the people
recognizes only the possibility for the parliament to make changes and amendments to the constitution
(adoption of its new edition). The mentioned right is exercised by the parliament with strict
observance of the procedure provided for by the constitution (the constitutional procedure for
introducing amendments and additions to the basic law). Hence the concepts of primary constituent
power and institutional (delegated) constituent power. The institutional constituent power is derived
from the primary constituent power: if the result of the exercise of the primary constituent power in
the form of a direct expression of the will of the people in a referendum or the activity of a constituent
is usually the development and adoption of a constitution, then the institutional (delegated)
constituent power is used for subsequent partial changes to the constitution by an authorized subject,
i.e. parliament. By adopting constitutional laws on amendments to the constitution the parliament, in
the cases and in the manner prescribed by the constitution, acts as an organ of constituent power. The
adoption of constitutional laws by parliament is the only form known to democratic states of
exercising the institutional (delegated) constituent power of the people.



From the point of view of the concept of the constituent power of the people, the entry into
force of the constitution as a result of its adoption by parliament as one of the “established” authorities
should be seen as an attempt to remove the people from the possibility of exercising their primary
constituent power. The primary constituent power, the result of which is precisely the adoption of a
new constitution, is inalienable from its source that is the people. Only the people as the subject of
the primary and supreme in nature of the constituent power, can exercise it through the constituents
i.e. collegial bodies specially created for the development and adoption of the constitution, or by its
direct expression of will in a referendum. On the contrary, the acquisition of legal force by the
constitution as a result of its adoption by the parliament, whose powers are derived from the
constituent will of the people, is unacceptable from the point of view of view of the idea of the
constituent power of the people.

The provision of Clause 1 of Art. 93 of the new edition of the Constitution of Uzbekistan on
the right of the chambers of the Oliy Mazhlis to adopt a new Constitution of Uzbekistan is, in fact, a
materialized normative remnant of the Soviet concept of the supremacy of the Soviets. The mentioned
concept substantiated the idea of the sovereignty of the councils and, in particular, the right of the
highest authority in the system of representative bodies — the councils, to adopt a constitution. With
this approach, however, the constitution was perceived not as an act of the constituent power of the
people, but as a “basic law”, i.e. an act of supreme legal force adopted by the supreme body of state
power. This understanding of the constitution was an alternative to what follows from the theory of
“classical” constitutionalism.

According to Clause 1 of Art. 93 of the new edition of the Constitution of Uzbekistan, the joint
competence of the chambers of the Oliy Mazhlis covers not only the adoption of the new Constitution
of Uzbekistan, but also “the introduction of amendments and additions to it”. At the same time,
according to Clause 2 of Art. 93 of the new edition of the Constitution of Uzbekistan, the joint
jurisdiction of the Legislative Chamber and the Senate of the Oliy Mazhlis is “the adoption of
constitutional laws, laws of the Republic of Uzbekistan, the introduction of amendments and additions
to them”.

Firstly, it is not clear where the developers of the new version of the Constitution of Uzbekistan
see the difference between such powers of the Oliy Mazhlis as “introducing amendments and
additions” to the Constitution of Uzbekistan and “adopting constitutional laws”. From the point of
view of the concept of the constituent power of the people, any amendments and additions to the
constitution can be made by the parliament only through the adoption of constitutional laws. In fact,
the adoption of constitutional laws is the only possible form of revision of the constitutional text by
parliament. Therefore, in Clause 1 and Clause 2 of Art. 93 of the draft Constitutional Law actually
refers to the same powers of the Oliy Mazhlis. Secondly, the peculiarity of the legal nature of
constitutional laws as acts of the constituent power of the people is that, after their adoption and entry
into force, they are integrated into the constitutional text and form a single whole with the constitution.
The entry into force of a constitutional law entails changes in the constitutional text, that is, the
appearance of a new version of the constitution. It is impossible to make changes and additions to the
current constitutional laws, because the current constitutional laws cease to exist as a normative act
structurally separated from the constitution. The above understanding of the legal nature of
constitutional laws is consistent with the provisions of Art. 154 of the new edition of the Constitution
of Uzbekistan, which reads: “Changes and additions to the Constitution of the Republic of Uzbekistan
are made by a constitutional law adopted by a majority of at least two-thirds of the total number of
deputies of the Legislative Chamber and members of the Senate of the Oliy Mazhlis of the Republic
of Uzbekistan, respectively, or by a referendum of the Republic of Uzbekistan”. Also, in the Chapter
sixth of the new edition of the Constitution of Uzbekistan “The procedure for amending the
Constitution”, it is repeatedly referred to the Constitution of the Republic of Uzbekistan “as amended
by this Constitutional Law”.

The constitutional law “On the Constitution of the Republic of Uzbekistan™ establishes an
eclectic form of government that combines the features of a presidential and a mixed republic. The
right of the Legislative Chamber of the Oliy Mazhlis to consider and approve, on the proposal of the
President, the candidacies of the Prime Minister and other members of the Cabinet of Ministers
(Government of Uzbekistan) (Clauses 3 and 5 of Art. 94 of the new edition of the Constitution of



Uzbekistan); the constitutional provision that the President of Uzbekistan “ensures the coordinated
functioning and interaction of public authorities” (Art. 105 of the new edition of the Constitution of
Uzbekistan); parliamentary responsibility of the Cabinet of Ministers of Uzbekistan (Art. 119 of the
new edition of the Constitution of Uzbekistan) should be considered as the features of a mixed
republic.

However, the form of government established by the Constitutional Law “On the Constitution
of the Republic of Uzbekistan” cannot be defined as a mixed republican one. Such essential
institutions of a mixed republic as parliamentary investiture of the government, parliamentary
responsibility of the government, countersigning of presidential acts by members of the government,
dualism of executive power in the new version of the Constitution of Uzbekistan are significantly
distorted or not provided for at all. The new version of the Constitution of Uzbekistan exaggerates
the constitutional status of the President of Uzbekistan and camouflages the fact of his transformation
from the head of state to the head of executive power.

The new version of the Constitution of Uzbekistan does not establish the classical form of
parliamentary investiture of the government. The parliamentary investiture of the government
provides for the approval by the parliament of the program of activities of the supreme body of
executive power as a condition for its authority. The positive result of voting in the parliament on the
program of the government's activities is in fact the approval of the composition of the government.
The passage of the parliamentary investiture by the newly formed government indicates that it has
received confidence from the legislature, gained legitimacy and can begin to implement its program
of activities. The parliamentary investiture of the government also provides that the basis of the
program of its activities are the provisions of the coalition agreement on the formation of the
parliamentary majority. In the future, the inefficiency or inconsistency of the government's policy
with the program of its activities give grounds for bringing it to parliamentary responsibility.
Consequently, the parliamentary investiture of the government guarantees the fundamental
participation of the parliament in the process of forming the government and is an important tool for
the influence of the parliament on the executive branch.

Under the condition of parliamentary investiture of the government, the president is forced to
take into account the alignment of political forces in parliament and appoint to the post of prime
minister a person who enjoys the support of a parliamentary majority and is able to form a government
whose program and composition will be approved by parliament. The president cannot appoint as
prime minister a person who has a low chance of getting an investiture in parliament, as this will
provoke a political crisis. The new version of the Constitution of Uzbekistan does not provide for
such a mechanism. In general, the Constitutional Law “On the Constitution of the Republic of
Uzbekistan” imitates rather than guarantees the parliamentary way of forming the government. The
procedure for the formation of the Cabinet of Ministers of Uzbekistan is regulated by Art. 118 of the
new edition of the Constitution of Uzbekistan. According to Part 6 of this article, “members of the
Cabinet of Ministers of the Republic of Uzbekistan are appointed to the position by the President of
the Republic of Uzbekistan after the approval of their candidacies by the Legislative Chamber of the
Oliy Mazhlis of the Republic of Uzbekistan”. According to Part 1 of Art. 118 of the Constitution, the
President submits the candidacy of the Prime Minister for consideration and approval by the
Legislative Chamber “after consultations with all factions of political parties within a month after the
election of officials and the formation of bodies of the chambers of the Oliy Mazhlis of the Republic
of Uzbekistan or within a month after the dismissal or resignation of the Prime Minister, or the
resignation of current composition of the Cabinet of Ministers”. In Part 3 of Art. 118 of the
Constitution it is indicated that “a candidate for the post of Prime Minister during the consideration
of his candidacy in the Legislative Chamber of the Oliy Mazhlis of the Republic of Uzbekistan
represents the action program of the Cabinet of Ministers for the near and long term”. At the same
time, the Constitution does not directly establish the requirement for the Legislative Chamber of the
Oliy Mazhlis to approve the program of activities of the Cabinet of Ministers as a condition for its
authority. The provision of Part 5 of Art. 118 says: “In the event of a three-time rejection of the
submitted candidates for the position of Prime Minister, the President of the Republic of Uzbekistan
appoints the Prime Minister and has the right to dissolve the Legislative Chamber of the Oliy Mazhlis
of the Republic of Uzbekistan”. The cited provision indicates that the last word in the procedure for



the formation of the Cabinet of Ministers belongs to the President. The disagreement of the
Legislative Chamber with the position of the President on the candidacy for the post of Prime Minister
and the composition of the Cabinet of Ministers generally means that the President receives a legal
basis to form the Cabinet of Ministers independently and terminate the powers of the Legislative
Chamber. Since the refusal of the Legislative Chamber three times to approve the candidacy proposed
by the President for the post of Prime Minister may entail the termination of the powers of the lowest
chamber, it is natural that it will not provoke such a development.

The absence of a full-fledged parliamentary investment in the Cabinet of Ministers gives reason
to believe that the President of Uzbekistan, relying on the support of the pro-presidential majority of
the Legislative Chamber or without such support, will form the composition of the government at his
own discretion.

According to Part 7 of Art. 118 of the new edition of the Constitution of Uzbekistan, “The
President of the Republic of Uzbekistan has the right to dismiss the Prime Minister, the current
composition or a member of the Cabinet of Ministers of the Republic of Uzbekistan”, and according
to Clause 16 of Art. 109 of the Constitution, the President of Uzbekistan “suspends, cancels acts of
the republican executive authorities and khokims; has the right to chair meetings of the Cabinet of
Ministers of the Republic of Uzbekistan”. It is obvious that the responsibility of members of the
Cabinet of Ministers to the President of Uzbekistan, the unconditional right of the President to cancel
government acts and his right to chair meetings of the Cabinet of Ministers determine the
administrative dependence of the members of the government on the head of state, hence the
transformation of the latter into the actual head of executive power.

The administrative subordination of the Cabinet of Ministers of Uzbekistan to the President of
Uzbekistan eliminates such a fundamental distinguishing feature of a mixed republic as the dualism
of executive power. The absence of a constitutionally established dualism of executive power does
not allow classifying the form of government as a mixed republican one. In the studied form of
government, the dualism of executive power is completely overcome in favor of the President.

On March 9, 2023, at a regular meeting of the Legislative Chamber of the Oliy Mazhlis, during
the consideration of the issue of holding a referendum on the draft Constitutional Law “On the
Constitution of the Republic of Uzbekistan, it was officially proclaimed that “the updated
Constitution is aimed at creating a strong parliament, a compact and responsible government, as well
as an independent and fair judiciary to build a state that serves the people”. It is obvious that the cited
declaration of intent of the developers of the new edition of the Constitution of Uzbekistan is
groundless. Formally, according to Art. 105 of the new edition of the Constitution of Uzbekistan, the
President is only the head of state and does not head the government, but in accordance with Part 1
of Art. 114 of the Constitution, “executive power is exercised by the Cabinet of Ministers of the
Republic of Uzbekistan”. However, the completely weakened institutional ties between the Oliy
Mazhlis and the Cabinet of Ministers and the administrative subordination of the government to the
President will give rise to the irresponsibility of the authorities as a whole, since they will allow the
President to strengthen his own legitimacy through the success of government policy and at the same
time, in case of failure of his own political course, to shift political responsibility to the Cabinet of
Ministers. The imitation of the parliamentary way of forming the government and the political
responsibility of the Cabinet of Ministers of Uzbekistan for the results of the implementation of the
political course of not the parliamentary majority, but the President of Uzbekistan, contradict the logic
of the organization of state power in a mixed republic.

A mixed republic acquires legitimacy due to the conformity of the essence and results of
government policy with the programmatic principles of the bloc of parties that form the majority in
parliament. In a simplified way, this legitimation scheme can be depicted as follows: voters cast their
votes for political forces, which, having received the majority of mandates in parliament as a result
of the elections, form the government. The composition and program of activities of the government
reflect, respectively, the composition and political platform of the parliamentary majority. The
government is actually implementing a course that is not only approved by the parliamentary
majority, but also one that is a means of implementing in state policy the programmatic foundations
of the parties that won the elections. Since the programmatic basis of these political parties, embodied
in government policy, expresses the interests of a large part of society, the correspondence of the



results of government policy to the expectations of voters ensures the legitimacy of a mixed republic.
Elections here are the most important instrument of party responsibility for the results of government
policy: voters reward the successful policy of the ruling parties by again supporting them during the
voting, or, conversely, refuse to support them if their policy is unsuccessful. The new edition of the
Constitution of Uzbekistan does not provide for anything similar to the described mechanism of
legitimation of the form of government.

According to Part 3 of Art. 116 of the new edition of the Constitution of Uzbekistan, “the
current Cabinet of Ministers resigns its powers before the newly elected Oliy Mazhlis of the Republic
of Uzbekistan”. Taken separately, not in connection with other constitutional norms, this
constitutional provision can be considered evidence of the existence of a government structure
derived from the composition of the parliamentary majority and the compliance of the government's
program of activities with the program principles of the parliamentary majority factions. However,
the constitutional provision on the resignation by the Cabinet of Ministers of powers before the newly
elected Oliy Mazhlis, in addition to other constitutional norms establishing the administrative
dependence of the government on the President, eliminates the provision of Art. 114 that “The
Cabinet of Ministers carries out its activities within the framework of the main activities of the
executive branch, determined by the President of the Republic of Uzbekistan”. The role of the
President as the real head of the executive power is also reflected in the provisions of Clause 7 of
Art. 109 of the new edition of the Constitution of Uzbekistan that the President “forms and abolishes
ministries and other republican executive bodies with subsequent submission of decrees on these
issues for approval by the Senate of the Oliy Mazhlis of the Republic of Uzbekistan”; Clause 15 of
Art. 109 on the right of the President to appoint and dismiss chairmen (khokims) of regional state
administrations and the city of Tashkent; Clause 16 of Art. 109 on the right of the President to chair
meetings of the Cabinet of Ministers. Consequently, according to the new version of the Constitution
of Uzbekistan, neither the composition of the Cabinet of Ministers, nor the program of its activities
are really connected with the results of the parliamentary elections. The Cabinet of Ministers of
Uzbekistan is the “team of the president” and through the system of executive bodies subordinated to
it ensures the implementation of the election program of the President of Uzbekistan.

A systematic analysis of the norms of the new edition of the Constitution of Uzbekistan on the
organization of state power gives grounds to conclude that the form of government provided for by
the constitution does not create fundamentally important institutional ties between the Oliy Mazhlis
and the Cabinet of Ministers, and therefore does not provide political parties with real effective
influence on the executive branch. According to the new version of the Constitution of Uzbekistan,
political parties that have won elections and formed a parliamentary majority are deprived of the
opportunity to determine the composition of the Cabinet of Ministers and the content of its program
of activities, and therefore cannot translate their pre-election commitments into government policy
and thus receive credit of trust from voters in the next parliamentary elections.

The new version of the Constitution of Uzbekistan significantly complicates the procedure for
the parliamentary responsibility of the government, requiring a decision on the resignation of the
Cabinet of Ministers of Uzbekistan not by a simple, but by a qualified two-thirds majority of the
constitutional composition of the Legislative Chamber of the Oliy Mazhlis. In addition, even if a
decision is made to dismiss the Cabinet of Ministers by a two-thirds majority of the constitutional
composition of the Legislative Chamber of the Oliy Mazhlis, the powers of the government are
terminated by the decision of the President of Uzbekistan. Art. 119 establishes: “A vote of no
confidence in the Prime Minister is considered adopted if at least two thirds of the total number of
deputies of the Legislative Chamber of the Oliy Mazhlis of the Republic of Uzbekistan vote for him.
In this case, the President of the Republic of Uzbekistan decides to dismiss the Prime Minister from
office. At the same time, the entire composition of the Cabinet of Ministers of the Republic of
Uzbekistan resigns together with the Prime Minister”. Therefore, Art. 119 does not answer the
question of what will be the consequences of the Legislative Chamber of the Oliy Mazhlis expressing
a vote of no confidence in the Prime Minister if the President of Uzbekistan does not decide to dismiss
the Prime Minister from office.

The new version of the Constitution of Uzbekistan establishes a kind of substitute for the
individual parliamentary responsibility of government ministers. Part 8§ of Art. 118 reads: “The



Legislative Chamber of the Oliy Mazhlis of the Republic of Uzbekistan has the right to hear a report
from a member of the Cabinet of Ministers of the Republic of Uzbekistan on issues of his activities.
Based on the results of hearing the report of a member of the Cabinet of Ministers, the Legislative
Chamber has the right to submit a proposal for his resignation to the President of the Republic of
Uzbekistan for consideration”. Consequently, the Legislative Chamber is deprived of the opportunity
to independently terminate the powers of ministers of the Cabinet of Ministers.

In the form of government envisaged by the new version of the Constitution of Uzbekistan, the
absence of a parliamentary investiture of the government complements the rejection of the institution
of countersignature, i.e. the requirement that relevant acts of the president must be signed by members
of the government.

The countersigning of presidential acts by members of the government is a fundamental feature
of parliamentary and mixed republics. In these forms of government, the countersigning of acts of
the president by members of the government indicates the recognition by the government of the
constitutionality and expediency of issuing a certain act of the president, its compliance with the
political course of the government. In addition, countersignature ensures compliance with the act by
both entities participating in it — the president and the prime minister. At the same time, the
countersigning of presidential acts by members of the government is a form of a kind of mutual
control between the president and the government, carried out in the process of appropriate rule-
making.

Consequently, in parliamentary and mixed republics, countersigning of presidential acts by
members of the government is an element of the system of checks and balances, through which the
prime minister and (or) the relevant minister restricts the president's rule-making, thereby preventing
him from possible abuses in the executive sphere. Unlike the parliamentary form of government, in
which all, with some exceptions, acts of the head of state need countersigning, in a mixed republic,
the countersigning of acts of the president by members of the government is designed to ensure
coordinated interaction between the head of state and the government in the areas of joint competence
of these subjects. Therefore, here the object of countersignature is only those acts of the President,
the implementation of which is ensured by the government. However, the new version of the
Constitution of Uzbekistan does not give members of the Cabinet of Ministers the right to countersign
acts of the President, which fully corresponds to their administrative subordination to the head of
state.

According to official statements, the new version of the Constitution of Uzbekistan is designed,
among other things, to achieve “the effective functioning of the system of checks and balances”. The
system of checks and balances is doomed to inefficiency, and some of its elements acquire the
character of a legal fiction if it is not balanced. The asymmetry of the system of checks and balances
leads to pressure from a stronger authority on a weaker one. Balancing the possibilities of mutual
influence of the highest bodies of the state is a fundamental condition for organizing a system of
checks and balances. Ignoring this condition destroys the system of checks and balances, entails the
danger of degradation of statehood to the state of political monocentrism. It is impossible to talk about
the symmetry of the system of checks and balances established by the new version of the Constitution
of Uzbekistan. The expressive features of this system are the completely fragmentary means of
influence of the Oliy Mazhlis on the President of Uzbekistan and the complete absence of means of
influence on the President from the Cabinet of Ministers.

The new version of the Constitution of Uzbekistan enshrines the right of the President to
prematurely terminate the powers of the Oliy Mazhlis. The discretionary right of the president to
prematurely terminate the powers of parliament (its lower house) is one of the hallmarks of a mixed
republic. In a mixed republic, the list of grounds for the president to exercise the right to prematurely
terminate the powers of parliament (its lower house) should be unlimited, since the main purpose of
this right is to serve as a means of resolving the political crisis associated with opposition to the
president of the parliamentary-government bloc. The new version of the Constitution of Uzbekistan
provides for the possibility of early dissolution by the President of the Legislative Chamber and the
Senate of the Oliy Mazhlis “in the event of insurmountable differences arising in the Legislative
Chamber or the Senate that jeopardize their normal functioning, or if they repeatedly take decisions
that contradict the Constitution of the Republic of Uzbekistan, as well as insurmountable differences



between the Legislative Chamber and the Senate, jeopardizing the normal functioning of the Oliy
Mazhlis of the Republic of Uzbekistan” (Art. 111). Also Part5 of Art. 118 of the Constitution
provides for the possibility of early termination of the powers of the Legislative Chamber in the event
of a three-fold rejection of the candidates submitted by the President for the position of Prime
Minister. Obviously, the early termination of the powers of the Legislative Chamber due to its
unwillingness to approve the candidates proposed by the President for the post of Prime Minister does
not correspond to the logic of the organization of state power in a mixed republic. At the same time,
the discretionary right of the president, characteristic of a mixed republic, to terminate the powers of
the parliament (its lower house) becomes redundant in the conditions of the decisive influence of the
head of state on the selection of the composition of the government and determining its political
course. Obviously, the constitutional grounds on which the President of Uzbekistan terminates the
powers of the chambers of the Oliy Mazhlis do not concern the resolution of the conflict between him
and the parliamentary-government bloc. Such a block does not exist in the form of government
established by the new version of the Constitution of Uzbekistan.

The form of government provided for by the Constitutional Law “On the Constitution of the
Republic of Uzbekistan”, despite its obvious similarity with the presidential republic, is not identical
to it either. It does not have a “rigid” separation of powers and features that are atypical for a
presidential republic, primarily such powers of the President of Uzbekistan as the right to initiate
legislation and the right to prematurely terminate the powers of the chambers of the Oliy Mazhlis.
The “rigidity” of the separation of powers, which is a fundamental condition for classifying the form
of government as a presidential republic, does not provide for the vesting of the president with the
above-mentioned powers.

Art. 99 of the new edition of the Constitution of Uzbekistan, which regulates the legislative
process in the Oliy Mazhlis, establishes, in particular, the procedure for overcoming the veto of the
President by the chambers of the Oliy Mazhlis and the obligation of the President to promulgate the
law in case the chambers overcome the presidential veto. In Parts 9 and 10 of Art. 99 it is fixed that
“The President of the Republic of Uzbekistan has the right to return the law with his objections to the
Oliy Mazhlis of the Republic of Uzbekistan. If the law in the previously adopted version is approved
by a majority of at least two-thirds of the total number of deputies of the Legislative Chamber and
members of the Senate of the Oliy Mazhlis of the Republic of Uzbekistan, respectively, the law must
be signed by the President of the Republic of Uzbekistan within fourteen days and promulgated. The
procedure for overcoming the veto of the head of state and the entry into force of the law, determined
by the new version of the Constitution of Uzbekistan, creates an opportunity for the President of
Uzbekistan, ignoring the fact of overcoming his veto, to stop the legislative process at the stage of
promulgation of the law. After the Legislative Chamber and the Senate of the Oliy Mazhlis override
the President's veto, the head of state may refuse to sign and promulgate the law. In this case, since
according to Part 11 of Art. 99, “the publication of laws and other regulations is a prerequisite for
their application”, the legislative process will be terminated. Termination by the President of
Uzbekistan of the legislative process at the stage of promulgation of the law is possible, since the new
version of the Constitution of Uzbekistan does not provide for any form of constitutional and legal
responsibility of the head of state.

Art. 113 of the new edition of the Constitution of Uzbekistan establishes: “The President of the
Republic of Uzbekistan, who resigned upon the expiration of his powers, holds the position of a
member of the Senate of the Oliy Mazhlis of the Republic of Uzbekistan for life”. According to Part 3
of Art. 104 of the new edition of the Constitution of Uzbekistan, bringing a senator to criminal
liability, detention, arrest or application of measures of administrative responsibility to him is possible
only with the consent of the Senate. Therefore, the cited constitutional provision should be considered
a normative guarantee of the immunity of the ex-presidents of Uzbekistan.

Art. 106 of the Constitutional Law “On the Constitution of the Republic of Uzbekistan™ states:
“A citizen of the Republic of Uzbekistan not younger than thirty-five years old, fluent in the state
language, permanently residing in the territory of Uzbekistan for at least 10 years immediately before
the elections can be elected President of the Republic of Uzbekistan. The same person cannot be the
President of the Republic of Uzbekistan for more than two consecutive terms. The President of the
Republic of Uzbekistan is elected by the citizens of the Republic of Uzbekistan on the basis of



universal, equal and direct suffrage by secret ballot for a period of seven years. The procedure for
electing the President of the Republic of Uzbekistan is determined by law”. This article reproduces
verbatim Art. 90 of the current version of the Constitution of Uzbekistan, with the exception of the
provision on the term of office of the President of Uzbekistan. The current version of the Constitution
of Uzbekistan establishes a five-year term of office for the President.

The increase in the term of office of the President of Uzbekistan from five to seven years is a
completely regressive amendment. The seven-year term of office of the president does not agree well
with the idea of his responsibility to the people, reflected in Art. 2 of the new version of the
Constitution of Uzbekistan. The failure of the president's policy, which cannot be grounds for
impeachment, is too high a price for a long term of office. At the same time, the obvious success of
the president's policy is a prerequisite for his re-election for a new term. The optimal term for a
president to serve is four to five years. Such a term of office, as well as the constitutional ban on one
person holding the presidency for more than two consecutive terms, prevent the transformation of his
power into a long-term one-man dictatorship. The mentioned restrictions are certainly better than a
ban on re-election or the possibility of unlimited re-election of the president.

A four-five-year presidential term is a well-established modern norm for developed republics.
Here it is worth mentioning the latest French experience. Until 2000, the term of office of the
President of France was 7 years. In September 2000, by referendum, his term of office was limited to
5 years.

The main effect of changing the constitutional provisions on the term of office of the President
of Uzbekistan is not in increasing the duration of the President’s term, but in the fact that changing
these provisions has become a technical and legal means of “zeroing out” the entire tenure of the
President of Uzbekistan Shavkat Mirziyoyev. After the entry into force of constitutional changes, the
term of office of the President of Uzbekistan Shavkat Mirziyoyev is increased to seven years and the
calculation of this period begins from the moment the positive result of the referendum is officially
announced.

Separate attention deserves such a feature of the form of government established by the new
version of the Constitution of Uzbekistan, as the absence of the institution of impeachment. In modern
republics, impeachment is the only form of constitutional and legal responsibility of the president,
with rare exceptions. Therefore, given the absence of the institution of impeachment in the form of
government under study, it is correct to assert that the President of Uzbekistan is an official who is
not subject to constitutional and legal responsibility. The strong power of the president should provide
for his proportional constitutional and legal responsibility. However, the new version of the
Constitution of Uzbekistan combines a huge amount of powers of the President of Uzbekistan with
his complete political and legal irresponsibility. This fact is completely dissonant with the officially
declared intention to “strengthen ... the mechanisms of checks and balances in the branches of power”.

According to Clause 11 of Art. 109 of the new edition of the Constitution of Uzbekistan, the
President “appoints, with the approval of the Senate of the Oliy Mazhlis of the Republic of
Uzbekistan, the Prosecutor General of the Republic of Uzbekistan, the chairman of the Accounts
Chamber of the Republic of Uzbekistan and dismisses them”, and according to Clause 12 of Art. 109
the President “appoints, after consultations with the Senate of the Oliy Mazhlis of the Republic of
Uzbekistan, the chairman of the State Security Service of the Republic of Uzbekistan and dismisses
him from office”. The President also appoints and dismisses, on the proposal of the Supreme Judicial
Council, the chairmen and deputy chairmen of the courts of the regions and the city of Tashkent, the
chairman of the Military Court (Clause 14 of the Art. 109 of the new edition of the Constitution of
Uzbekistan).

The decisive role is played by the President in the process of forming the composition of the
Constitutional Court, the Supreme Court, the Supreme Judicial Council, as well as in appointing the
Chairman of the Board of the Central Bank, the head of the republican anti-corruption body and the
head of the republican antimonopoly body, since the Senate of the Oliy Mazhlis makes the relevant
appointments on the proposal of the head of state (Clause 13 Art. 109 of the new edition of the
Constitution of Uzbekistan).

One of the destructive features of the presidentialized form of government adopted in the post-
Soviet space is the empowerment of certain state authorities with functions and powers that are not



characteristic of them. In particular, according to Clause 8 of Art. 109 of the new edition of the
Constitution of Uzbekistan, the President of Uzbekistan “represents a candidate to the Senate of the
Oliy Mazhlis of the Republic of Uzbekistan for election to the post of Chairman of the Senate”.

Art. 10 of the new edition of the Constitution of Uzbekistan states that “On behalf of the people
of Uzbekistan, only the Oliy Mazhlis elected by them and the President of the Republic of Uzbekistan
can speak”. According to the ideas established in the theory of constitutional law, only the parliament,
elected by the entire electoral corps, represents all the citizens of the state, but the parliament cannot
represent the state and personifies only the legislative branch of power. At the same time, the
president, as the head of state, exercises the supreme representation of the state as a whole, and not
of a separate branch of power. The president as the head of state, however, cannot represent the whole
people, since he is elected only by a part of it. If the result of voting in presidential elections is
determined by the majority system of relative majority, then the said part may also constitute an
absolute minority of the number of voting participants.

According to Clause 2 of Art. 133 of the new edition of the Constitution of Uzbekistan, the
President of Uzbekistan signs constitutional laws. The fundamental difference between constitutional
laws and ordinary laws is that the adoption of the latter by the parliament is a form of rule-making
activity of the state. Hence the simplified procedure for adopting ordinary laws and the facultative
nature of the constitutional control exercised over them. Amending the constitution or adopting
constitutional laws is a form of exercise of the constituent power of the people. According to their
legal characteristics (legal nature and legal force), constitutional laws are no different from the
constitution. Therefore, the head of state cannot apply the right of veto or the right of promulgation
to constitutional laws. Giving the president the right to promulgate constitutional laws means that the
possibility of exercising the constituent power of the people is dependent on the will of one of the
“established” authorities, whose powers are derived from the supreme constituent power of the
people.

Art. 98 of the new edition of the Constitution of Uzbekistan gives the right of legislative
initiative to the Constitutional Court of Uzbekistan and the Supreme Court of Uzbekistan. As a
general rule, the constitutions of developed countries do not give the right of legislative initiative to
the courts and bodies of constitutional jurisdiction. It is believed that empowering these subjects with
the right of legislative initiative provokes their transformation into active participants in the political
process. It is also obvious that the implementation of the right of legislative initiative by the
Constitutional Court of Uzbekistan will inevitably entail a situation where the body of constitutional
jurisdiction will be forced to verify the constitutionality of the law, the developer of which he himself
was. In such a situation, the problem of “judging in one's own case” will arise and it will be impossible
to guarantee the impartiality of the Constitutional Court.

Conclusions

So, the new edition of the Constitution of Uzbekistan establishes an eclectic presidentialized
form of government, which cannot be classified either as a mixed republican or as a presidential one.
The atypicality of this form of government also lies in the fact that it does not provide for any form
of constitutional and legal responsibility of the President of Uzbekistan, the countersigning of his acts
by members of the Cabinet of Ministers, significantly distorts the parliamentary investiture of the
Cabinet of Ministers of Uzbekistan and fundamentally complicates his parliamentary responsibility.
Assuming the termination of the powers of the Cabinet of Ministers before the newly elected Oliy
Mazhlis and securing the right of the Parliament to approve the candidacy of the Prime Minister, the
new version of the Constitution of Uzbekistan at the same time links the content of the program of
the Cabinet of Ministers not with the program principles of the factions of the parliamentary majority,
but with the political course of the President. The absence of a full-fledged parliamentary investment
of the Cabinet of Ministers of Uzbekistan and the nullification of the possibility of its real
parliamentary responsibility indicate that the Oliy Mazhlis of Uzbekistan is deprived of tools for
direct influence on the political course of the Cabinet of Ministers of Uzbekistan. In this state of
affairs, parliamentary elections, which result in the emergence of a new alignment of political forces
in the legislature, do not entail changes in government policy. The policy of the Cabinet of Ministers
of Uzbekistan will remain unchanged as long as the political course of the President remains
unchanged.



Given the right of the President of Uzbekistan to terminate the powers of any member of the
Cabinet of Ministers of Uzbekistan and the government as a whole, the right to cancel acts of the
Cabinet of Ministers, the right to chair meetings of the Cabinet of Ministers, it should be considered
that the elements of parliamentarism in the form of government under study do not eliminate the
administrative dependence of the Cabinet of Ministers of Uzbekistan from the President of
Uzbekistan. In fact, the termination of the powers of the Cabinet of Ministers of Uzbekistan before
the newly elected Oliy Mazhlis and the approval of the candidacies of members of the government
by the Legislative Chamber of the Oliy Mazhlis for their appointment by the President only
camouflage the fact that the President of Uzbekistan combines the functions of head of state and head
of executive power.

Obviously, the form of government provided for by the Constitutional Law “On the
Constitution of the Republic of Uzbekistan”, given the level of its presidentialization, will inevitably
give rise to authoritarian tendencies in the functioning of the state mechanism and hinder the
development of civil society. The administrative subordination of the Cabinet of Ministers of
Uzbekistan to the President of Uzbekistan and the transformation of the latter into a real head of
executive power will entail the functional substitution of the highest collegial body of executive
power, the government, with a sole body, i.e. the President of Uzbekistan. It is natural that the
President of Uzbekistan will also use other political institutions to ensure and strengthen his own
legitimacy.



